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Abst r act

Most of the literature on corporate governance enphasizes that
firmse should be run in the interests of shareholders. This is a
suitabl e objective function when narkets are perfect and conpl ete.
In many energing economies this is not the case: narkets are
i nperfect and inconplete. Corporate governance issues are
especially inportant in emerging countries, since these countries
do not have the | ong- est abl i shed financi al institution
infrastructure to deal wth corporate governance issues. This
paper di scusses how enmerging countries are dealing with corporate
governance issues and the extra obstacles they have to overcone
due to a lack of established principles and best practice.
Romani an case study is exam ned.
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| nt roducti on

The conpatibility of corporate governance practices wth gl obal
standards has al so becone an inportant part of corporate success. The
practi ce of good corporate governance has therefore becone a necessary
prerequisite for any corporation to nmanage effectively in the
gl obal i zed narket.

The term “corporate governance” is a relatively new one both in the
public and academ c debates, although the issues it addresses have
been around for much |onger, at |east since Berle and Means (1932) and
the even earlier Smth (1776).In the last two decades, however,
corporate governance issues have becone inportant not only in the
academc literature, but also in public policy debates. During this
period, corporate governance has been identified wth takeovers,
financial restructuring, and institutional investors' activism One
can talk about the governance of a transaction, of a club, and, in
general, of any econonmic organization. In a narrow sense, corporate
governance is sinply the governance of a particular organizational
form- a corporation.

Viewi ng the corporation as a nexus of explicit and inplicit contracts,
Garvey and Swan assert that governance determines how the firnms top
deci sion nakers actually admnister such contracts (Garvey and Swan,
1994).

Shleifer and Vishny define corporate governance by stating that it
deals with the ways in which suppliers of finance to corporations
assure thenselves of getting a return on their investnent (Shleifer
and Vishny, 1997). A simlar concept is suggested by Caramanolis-
Cotelli, who regards corporate governance as being determ ned by the
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equity allocation anong insiders and outside investors (Caramanolis-
Cotel li, 1995).

John and Senbet propose the nore conprehensive definition that
corporate governance deals with nmechani sns by which stakehol ders of a
corporation exercise control over corporate insiders and nanagenent
such that their interests are protected (John and Senbet, 1998). They
i ncl ude as stakeholders not just shareholders, but also debt holders
and even non-financial stakeholders such as enployees, suppliers,
custonmers, and other interested parties. Hart closely shares this view
as he suggests that corporate governance issues arise in an
organi zati on whenever two conditions are present (Hart, 1995). First
there is an agency problem or conflict of interest, involving nmenbers
of the organization - these nmight be owners, nanagers, workers or
consuners. Second, transaction costs are such that this agency problem
cannot be dealt with through a contract.

Zingales defines corporate governance as the conplex set of
constraints that shape the ex-post bargaining over the quasi-rents
generated by a firm (Zingales, 1997). He considers that all the
governance nechani sns discussed in the literature can be reinterpreted
in light of this definition.

An CECD study considers that corporate governance is the system by
whi ch business corporations are directed and controlled (1999). The
corporate governance structure specifies the distribution of rights
and responsibilities anong different participants in the corporation,
such as, the board, managers, sharehol ders and ot her stakehol ders, and
spells out the rules and procedures for making deci sions on corporate
affairs. By doing this, it also provides the structure through which
the conpany objectives are set, and the neans of attaining those
obj ectives and nonitoring performance.

Roe define corporate governance as the relationships at the top of the
firm - the board of directors, the senior managers, and the
st ockhol ders  (2004). In his opinion institutions of corporate
governance are those repeated nmechanisnms that allocate authority anobng
the three and that affect, nodulate and control the decisions nade at
the top of the firm

Core corporate governance institutions respond to tw distinct
probl enms, one of vertical governance (between distant sharehol ders and
managers) and another of horizontal governance (between a close,
control I'ing sharehol der and di stant sharehol ders).

A few studies have exam ned corporate governance in energing narkets.
Researchers (C aessens, D ankov and Lang, 1999; La Porta, Lopez-de-
Silanes and Shleifer, 1999; Lins, 2000) have studied the inplications
of the concentrated corporate ownership that is comon in nmany
enmergi ng and devel oped narkets and conclude that the principal agency
problem in |large corporations around the world is that of restricting
expropriation of mnority shar ehol der s by t he control ling
shar ehol ders.

Principles for corporate governance

Corporate governance is only part of the larger econonmc context in
which firns operate, which includes, for exanple, nmacroeconomc
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policies and the degree of conpetition in product and factor markets.
The corporate governance franework also depends on the |Iegal,
regulatory, and institutional environment. In addition, factors such
as business ethics and corporate awareness of the environnental and
societal interests of the communities in which it operates can also
have an inpact on the reputation and the long term success of a

conpany.

Al'though instituting corporate governance is clearly beneficial for
firms and countries, the rapid pace of globalization has made the need
urgent. Doing so requires that firms and national governments nmnake
sone fundanmental changes. Conpani es nmust change the way they operate,
whil e national governments nust establish and maintain the appropriate
institutional franmework.

Efforts to inprove corporate governance by establishing internationa
standards began roughly 15 years ago and have recently gai ned enornous
nonent um

In ny opinion, the nost significant codes of corporate governance are
OECD and ASX principles, described as follow ng.

OECD have assenbled a system of principles that are intended to assi st
nenber and non-nmenber governnents in their efforts to evaluate and

inmprove the legal, institutional and regulatory framework for
corporate governance in their countries, and to provide guidance and
suggestions for stock exchanges, investors, corporations, and other

parties that have a role in the process of devel oping good corporate
governance. Briefly those principles are:

1 The corporate governance framework should protect sharehol ders’

ri ghts.
2 The corporate governance franmework should ensure the equitable
treatnent of all shareholders, including mnority and foreign

shar ehol ders. Al |l sharehol ders shoul d have the opportunity to obtain
effective redress for violation of their rights.

3 The corporate governance framework should recognize the rights of
st akehol ders as established by |aw and encourage active co-operation
bet ween corporations and stakeholders in creating wealth, jobs, and
the sustainability of financially sound enterprises.

4 The corporate governance franmework should ensure that tinely and
accurate disclosure is made on all material matters regarding the
corporation, including the financial situation, per f or mance,
owner shi p, and governance of the conpany.

5 The corporate governance franework should ensure the strategic
gui dance of the conpany, the effective nonitoring of managenent by
the board, and the board’s accountability to the conpany and the
shar ehol ders.

O her set of eight core principles are articulate by ASX (Australian
Securities Exchanges) Corporate Governance Council. Each Principle is
explained with inplenentation guidance in the form of good practice
reconmendat i ons:

1 Lay solid foundations for managenent and oversight. Conpani es should
recogni ze and di sclose the respective roles and responsibilities of
board and managenent .
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2 Structure the board to add value. Conpanies should have a board of
an effective conposition, size and conmtnent to adequately
di scharge its responsibilities and duties.

3 Pronote ethical and responsible decision-naking. Conpanies should
actively pronote ethical and responsi bl e deci si on-nmaki ng.

4 Safeguard integrity in financial reporting. Conpanies should have a
structure to independently verify and safeguard the integrity of
their financial reporting.

5 Make tinely and bal anced di scl osure. Conpani es should pronote tinely
and bal anced disclosure of all material matters concerning the
conpany.

6 Respect the rights of shareholders. Conpanies should respect the
rights of shareholders and facilitate the effective exercise of
t hose ri ghts.

7 Recogni ze and nmanage risk. Conpani es should establish a sound system
of risk oversight, risk nmanagenent and internal control

8 Remunerate fairly and responsibly. Conpani es should ensure that the
I evel and conposition of remuneration is sufficient and reasonable
and that its relationship to perfornance is clear

The principles are prinarily intended to provide assistance to
governnents in creating a corporate governance framework. They can
i ndeed be a useful point of reference for many energing markets and
economes in transition. Not only do the principles provide a
benchmark for internationally accepted standards, they also offer a
solid platform for analysis and practices in individual countries
taking into account country specific circunstances, such as |egal and
cultural traditions.

Princi ples of Corporate Governance in Energing Countries

Corporate governance is receiving substantial attention in devel oped
countries. Think tanks and business associations throughout the
devel oping world and in the transitional economes are also focusing
resources on corporate governance.

In order for corporate governance neasures to have a meani ngful inpact
in any econony, a set of <core denocratic, nmarket institutions,
including a legal system to enforce contracts and property rights,

needs to be up and running. Yet, in nost devel oping econom es, even
the nost basic denocratic, market institutions may be weak. G ven
these circunstances, instituting corporate governance in devel oping

and energing markets requires nmore than nerely exporting well-
established nodels of corporate governance that function within the
devel oped economi es. Speci al attention needs to be given to
establishing the necessary political and economic institutions that
are tailored to a country’'s specific needs and that give corporate
governance effectiveness (Cl PE, 2002).

Each region is in a different stage of establishing a denocratic,
nmar ket - based framework and a corporate governance system Hence, each
nation has its own particular set of challenges.

Most energing econonies have adopted a corporate governance code.
Whereas we can find differences within the scope of the codes, they
have in comon that they abide closely by the OECD Principles. Gven
the characteristics of the corporate governance systens  institutiona
surrounding in energing econonmes and the specific corporate
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Count ri es Develqannt Nurber of cq
peri od acts

Devel oped countries
Australia 1995- 2007 9 117
Austria 2002- 2007 4 24
Canada 1994- 2007 7 98
Denmar k 2000- 2007 4 32
Fi nl and 2003- 2007 2 10
France 1995- 2007 6 78
Ger many 1998- 2007 11 110
I cel and 2004- 2007 2 8
Irel and 1999- 2007 1 9
Italy 1998- 2007 5 50
Japan 1997- 2007 5 55
New Zeal and 2003- 2007 5 25
Nor way 2004- 2007 4 16
Por t ugal 1999- 2007 6 54
Sweden 2001- 2007 5 35
Switzerl and 2002- 2007 3 18
Net her | ands 1997- 2007 6 66
Uni ted Ki ngdom 1992- 2007 21 357
USA 1997- 2007 12 132
Enmergi ng countries
Bangl adesh 2004- 2007 1 4
Br asi | 1999- 2007 3 27
Bul gari a 2007 1 1
Chi na 2001- 2007 2 14
Ci pru 2002- 2007 3 18
Czech Republic 2001- 2007 2 14
Est oni a 2006- 2007 1 2
G eece 1999- 2007 2 18
Hungary 2002- 2007 2 12
I ndi a 1998- 2007 3 30
| ndonesi a 2000- 2007 3 24
Jamai ca 2005- 2007 3 9
Latvia 2005- 2007 1 3
Li t huani a 2003- 2007 1 5
Mexi co 1999- 2007 1 9
Peru 2001- 2007 2 14
Pol and 2002- 2007 4 24
Romani a 2000- 2007 2 16
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Russi a 2002- 2007 1 6
Tur key 2003- 2007 1 5
Ukr ai ne 2003- 2007 1 5
Sour ce: European Corporate Governance Institute, “Index of all codes”,

http://ww. ecgi.org

There appear to have been inprovenents in establishing principles and
codes that regularize corporate governance in a few energing countries
(Poland, Brasil, India etc). This suggests a tendency toward
convergence in corporate governance quality across energing countries.
Most of the enmerging countries are at the beginning of the devel oping
cor por at e governance franework process.

Countries that have developed a solid institutional environnent can
generally offer an effective legal franework. Neverthel ess, good |aws
on the books are not enough to guarantee the effectiveness of a
system The corporate environnment needs to be coupled with a corporate
governance franmework in line with international standards and with an
effective civil and/or adm nistrative procedural framework

Cor porate Governance Principles and Practice in Romani a

Romani a has two distinct trading systens, which were nmerging in 2004.
The Bucharest Stock Exchange (BSE), founded in 1995, is Romania's
primary stock exchange. The secondary stock exchange is RASDAQ
founded in 1994.

Romani a’s corporate governance framework is based on civil |aw,
al though securities |legislation has been influenced by conmmon | aw. Law
31/ 1990 (Conpany Law) was nost recently amended in 2003 and sets the
framework for all conpany forns. Only joint stock conpanies may be
publicly held, and all publicly held conpanies nust be quoted on a
regul ated nmarket. The Capital Market Law (Law 297 of 2004) sets the
basic rules for the equity market. Enhancenments to the securities |aws
since 2002 have significantly inproved investor protection for
shar ehol ders of publicly-held conpani es.

The securities regulator (CNVM, supervises the activities of the
stock exchanges, financi al i ntermedi ari es, enforces disclosure
requi renents and insider trading |aws, and oversees takeovers. As an
i ndependent agency, CNVM nmay issue legally binding regulations. CNVM
has adm nistrative powers, including the authority to inpose fines.
CNVM has recently placed a higher priority on corporate governance
reform |In 2003, the nunber of issuers sanctioned for failing to
conply with disclosure regulations rose significantly, owng to
greater CNVM enforcenent efforts. CNVM is sel f-funded, but its budget

nmust be approved by Parliament. It has approxinmately 199 enpl oyees;
the pay scale is low conpared to the private sector. The CNVM has
relatively strong authority over supervised and licensed entities

(brokers), but nore limted authority over securities issuers, and has
no general duty to protect sharehol der rights.

Omership is consolidating, and the nunber of Ilisted conpanies is
decl i ni ng based of follow ng reason

the tender offers,
withdrew fromthe markets foll owi ng bankruptcy or nergers,
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del i sted because of takeovers by international strategic investors.

Romania’s corporate ownership structure is a |legacy of t he
privatization program of the md-1990s. Listed conpanies are nostly
conpanies that have been privatized. Initially, their ownership
structure was di spersed. Today, nost |isted conpani es have one or nore
control ling sharehol ders.

My eval uation of corporate governance for Ronania (the analysis of the
exi st ent framework  of corporate governance through corporate
governance principles) and other analysis highlighted a series of
recomrendat i ons:

The Legal Franework

The accent is put on the application of existent laws. It is essential
that discard exceptions from privatization prograns and privatized
conpani es. The transactions operated by insiders nust be published.
Qt her reconmmendations are:
The clarification of nmanagers’ tasks, functions, responsibilities
and obl i gati ons;
The authorization of the enploynent of an outside auditor by the
st akehol ders through Conmercial Societies’ Law,
The establishment of a mninmum nunber for board of directors
(admi nistration council);
The extension of corporation's board authority in order to include
t he anal ysis of financial statenments;
The change of censors’ role (censors - independent nenbers of
corporation's board taking the formof audit conmttee);
The clear demand for board of directors nmenbers to act with the
needed attention and diligence and in the conpanies’ interests;
The disassociation of the general nanager function from that of
corporation's board President;
The requirenent that sales and assets’ transfer should be realized
at market prices also in the case of affiliated or connected
parti es;
St akehol ders’ neeting will appoint external auditors for the
conpany;
The enlargenment of property’'s definition in order to include the
relations of indirect control (in the Law of stocks and shares);
The requirenent of the announcenent of direct or indirect contro
rel ations;
The requirement that insiders of a conpany should announce their
sal es and purchases of shares.

The Institutional Franmework

CNVM (St ocks and Shares National Conm ssion) should focus on follow ng
information’s transparency and the inplenentation of internationa

accounting standards by the conpanies. It is crucial to apply the CNVM
jurisdiction for all the listed conpanies, including those from RASDAQ
(secondary financial market) and clarify status for the latter (that
inmplies obligations of transparency and protection of stakehol ders’

rights).
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Vol untary/Private Initiatives

One of inportant action is the updating of Corporate Governance Code

with a focus on sonme problens regarding the functioning of the
corporation's board, in correlation wth changes of Comercial
Societies’ Law. The Code has to include reconmendations of good
practices regarding the independence, the functionality and the work
procedures of corporation's board. The Code has to be voluntary, being
followed by the conpanies, as a condition for their listing to the
stock exchange; an Institute of Admnistrators (through Bucharest
Stock Exchange) should offer training (for managers, admnistrators
and judges), accreditation, dissem nate good practices and participate
at the dial ogue between the public and the private sectors.

Also Bucharest Stock Exchange initiated a Corporate Governance
Institute (2003) that sets itself to develop information and formation
activities regarding corporate governance standards. The officia

l aunch of “BSE Corporate Governance Institute” took place in June
2005. Previously, BSE established the PLUS Tier at the Stock Exchange
at which conpanies that had adopted Corporate Governance Code of BSE
(included in BSE Regul ation no. 3) are listed.

This procedure wll be changed with the proposal of voluntary
adherence to the set of principles regarding corporate governance wth
total or partial acceptance. Even in these new conditions the
i mpl ementation of corporate governance standards by the Ronanian
conpanies won’t be total and i mmedi ate but gradual

Concl usi on
The crusade to institute rigorous corporate governance is not over

once these key political and economc institutions are in place. Wll-
designed, well-functioning institutions can only enforce existing

corporate governance guidelines and codes. If these guidelines or
codes fail to address key corporate governance issues, even the best
institutions will be unable to offer solutions. Many codes, including

the OECD principles, fail to address sonme corporate governance issues

A crucial weakness of existing guidelines is that the rules do not
apply to all corporations equally. The guidelines, for exanple, do not
apply to unlisted corporations nany of which are famly-owned. Yet
fam | y-owned conpani es doni nate nany devel oping country econom es and
figure promnently in certain devel oped econonies as well.

In order to be effective, existing guidelines need to be suppl enented
to address these types of corporate governance issues as well.

In Romania a working group reviewed global best practices, assessed
Romani an corporate governance legislation and practices, and then
devel oped a corporate governance strategy for Romania entitled,
Bl ueprint for Action. Parts of the code were adopted by the Bucharest
Stock Exchange. Afterwards Bucharest Stock Exchange has created a
Corporate Governance Institute for developnent of own corporate
gover nance code.

The nost inportant conclusion of this paper is that the extent of
legal reformin these areas of the |law has been inpressive. In fact,
many of the emerging countries can today boast higher |levels of
investor rights protection than some of the nost devel oped narket
econom es. Yet, the devel opnent of the law has not been nmatched so far

M BES 2008 636



C audi u CGeorge Bocean, 629-637

by the devel opment of financial markets. Inproving the law in such an
environnent is at best a partial solution, but wll not be rewarded
unless a commtnent to rule-based governance of nmarkets is nade
credi bl e.
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