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Abst ract

The world has changed spectacularly after the World War I1I. D fferent
matters are of great concern such as peace, security and economnic
cooperation. In the context of globalization many new actors have entered
the gl obal scene, the nunmber of international transactions has nultiplied
and so did the comunication and information sharing channels. Hybrid
institutional arrangenents, intergovernnental coalitions, public-private
part nershi ps have energed, devel oped and becane part of the international
operating environnment for collective decision nmeking. Transnational
novenents of civil society, nultinational corporations, NGO and sone
weal thy individuals have been playing an inportant role lately in
i nfluencing the processes of decision making in international public
policy. Through their neans of action (lobbying, advocacy, services
providing) these non-state actors have an inpact across a range of
gl obal issues such as international health, environnental issues,
security and peace keeping, trade, human rights. In such a context
with so nmany actors involved, concerns regarding effectiveness,
accountability, legitinacy, sustainability have been raised on the role
of each actor.

The research nethodology is based on literature review regarding the
i nvol verrent of the private actors in gl obal governance.

The aimof this paper is to approach the role of N33 and busi ness groups
in international public policy making and when and how these actors
shoul d be given access to the process of policy naking. Therefore, in the
first part of the paper we will briefly set the context of international
public policy and the actors performing in global governance. |In the
second part, we will focus on the role that NGOs and busi ness groups play
in policy making. In the third section we wll present sonme guidelines
that we would consider inportant related to the access that should be
given to these actors and in the last section we wll draw sone
concl udi ng renarks.

Keywords: international public policymaking, non-state actors, NGOs,
busi ness groups
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Private actors’ involvenent in international public policy
meki ng

I nt roducti on

The buzzword of the |ast decade is governance which refers to a ‘ paradi gm
shift’ in terns of how the organizations and societies are governed
( Koeni g- Archi bugi : 2006, pg 178). This concept has provoked much debate
since in the current international system there is no central authority
able to regul ate.

The arena of global public affairs has suffered significant changes. Many
intergovernmental initiatives have emerged during the past decade due to
the wi de perception of lack of effectiveness anong the already existing
multilateral institutions resulted from the inability to address gl obal
issues of the current institutions. The rapport of voice powers has
nodified since private actors tried to increase their neans of
i nfluencing the decision naking process in international public policy
and providing the goods and services that national governnents or other
institutions were unable to supply.

Wiile at the national level one can find different political systens for
negoti ati on between state forces, political parties, civil society and
private actors, at the international |evel the rules for negotiation have
to be reconsidered for every particular issue. However, the nation state
has the nost authority on the global scene as nbst institutions are the
creation of nation states (L Jordan: 2003)

Actors in international public policy

In international governance there are nultiple actors involved: public

actors (states, i nternational organi zati ons) and private actors
(corporations, NGOs, interest groups). In order to understand how the
role of the actors has changed in the context of an increasingly conplex
and challenging environnment, it is necessary to know who these actors
are, what they want and what their sources of influence are. In the
following paragraphs | am going to focus on the main categories of
private actors: business actors (M\Cs) and generically civil society
(NGOs) .
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Busi ness actors

Busi ness actors and multinationals in particular play an increasingly
important role and this is because they affect the life of a substanti al
share of the world' s populations — there are nore than 64000 MNCs in the
world. Private sector governance is based on international cooperation
among different actors even though these m ght be conpeting on the sane

market. It may take several institutional forns(Hi ggott: 1999, 133):
i nfornmal industry norms and practices, i nt ernati onal pr oducti on
alliances, international «cartels, transnational business associations

(industry trade associations, technical trade groups, business | obbying
organi zations).

Busi ness actors as rational ones are profit oriented and they have
certain goals to be achieved. As a general guideline, these would refer
to efficiency, security or stability of the market, power and autonony,
and responsi veness to
soci et al demands. In the
absence of a supranationa

aut hority and considering the
need for sel f-regul ati on

Tabl e 1: Typol ogy of regines

negoti ati ons anong

governments, firms, NGO and Mar ket Regul at ory
other actors led to the enabl i ng

establ i shnent of reginmes that

constrain, facilitate and Donesti c Donesti c
shape mar ket behavi or. (TRI Ps) (1'SO 14001)
In order to understand better

the interests and power of

actors, busi ness Mar ket Regul at ory
organi zations in particular, enabl i ng

Levy proposes the regine

approach  (Levy: 2003, page Supr anat i onal Supr anat i ona
131). There are two (Wro) (Mont r eal
di nrensions - regine purpose Pr ot ocol )
and regi me aut hority

structure- whi ch generate

four ideal types of regines Source: Levy: 2003, page 134

illustrated in Table 1.

regi me purpose
market enabling — tends to reduce transaction costs and provide
collective good inportant to MN\Cs; supporter sectors: banking,
pharmaceutical s, el ectronics

regulatory — inpose constraints on aspects of behaviour and
general |y addresses social costs in areas |ike environnent, |abor
safety.

Regi me authority structure
Refers to the location of authority (nonitoring, enforcenent,
sanctions): donestic, regional, internationa
CGenerally, it is assuned that multinationals tend to adhere to narket
enabling and international reginmes. This is not always true and it
depends on the nultinational’s preferences and goals. However, in
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practice you cannot find an exanple that would perfectly fit within one
regine — we deal with hybrid and conplex versions. M\Cs develop their
preferences by taking into consideration sone key issues:

relative influence in various arenas
cost of political participation
conpetitive considerations

Nevert hel ess, these vary across issues and sectors.

The increasing internationalization of production and markets over the
| ast decade led to the energence of various forns of cooperation anong
conpeting firms on the nmarket: informal industry norms and practices,
international production alliances or network relationship, internationa
cartels, transnational business associations. Mreover, scholars talk
about the existence of private international regines which basically
incorporate all the previous elenents (Higgott,1999:135). Through these
institutional forns the business actors try to |obby and offer
consultations to the governnents and nultilateral organizations or they
can take part in nulti-stakeholder dial ogues. For instance, the
Intellectual Property Conmittee successfully | obbied the US governnment in
order to support a multilateral agreenent to strengthen the globa
protection of intellectual property rights and which led to changes in
the US legislation and |ater on, by expanding the span of |obbying, to
signing the TRIPs agreenent. The private sector is taking part in the
negotiations as being invited or due to their financial resources which
give thema “right” to seat in the neetings. (Jordan: 2003)

If we are to think about why we mght need the business groups in
international public policy, then some answers could be the follow ng
(Fuchs: 2005): these conpanies hold inportant assets |ike information on
the market and can provide services that other institutions cannot offer;
it is a matter of expertise as the governnents obviously cannot have the
know how for every policy area-for instance in the high-tech industries,
obvi ously the conpanies know a ot nore than the governnments do

NGCs

The NGOs represent the political space where voluntary associations seek
to shape the rules that govern one or the other aspect of social life and
in general, the civil societies associations are not |ooking for public
of fice or pecuniary gain for thenselves. The hope is that civil societies
associations can bring greater public control to global governance
(Scholte 2004). Their main goals are to increase denobcratic accountability
in global regulatory arrangenents and to pronote new nornms and ideas on
the international agenda in different policy areas: human rights,
envi ronnental novenents, |abour standards, health and devel opment groups.
They pronote and increase accountability in global governance through
policy monitoring and review, participation: denocratic legitinacy of
gl obal governance arrangenents and their nechani sns of influence can be

networks, relationships wth ruling authorities (lobby), nass nedia
(newspapers, magazi nes, websites), canpaigns, denopnstrations, consultancy
(information, insights to policy process, political viability, research)
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In the global environnent it is inportant to know the balance of power
between actors and to consider the role of each participant in the
deci si on maki ng process. Therefore, our concern is to assess which of the
actors is nore involved in the process and how it can influence. If we
ook at the private sector we cannot state in general which actor has a
greater influence. It depends on how the actors’ preferences vary across
sector and issues.

A first question related to NGOs that may arise is why these actors m ght
be necessary in the international process. Sone good reasons for allow ng
i nvol verrent, according to Lisa Jordan might be the followi ng (Jordan
2003):

Conferring legitinmacy on policy decisions — governnents have authority
but these might lack legitinmcy and the other actors can supply it

I ncreasing the pool of policy ideas — the current global issues require
a broad know edge, vast expertise and obviously, a single actor cannot
provide it

Supporting less powerful governnents — especially the small states by
provi ding services for free

Countering a lack of political wll
Hel ping states put nationalism aside

There are certain formal and infornmal ways in which civil society get
i nvol ved. However, the nobst val uable asset of NGOs is persuasion. One of
the nost used tools refers to organizing canpaigns and protests which
nobilize the public towards addressing a specific issue (street
denonstrations, global petition witing, engaging skillful |obbying are
ways illustrating this tool). For exanple, the International Canpaign to
Ban Land Mnes proposed a new global treaty that would elimnate |and
m nes. Another ways of engaging is through participation in multi-
st akehol der di al ogues (nbst of the actors use advocacy tactics in order
to access this kind of dialogues (e.g. the creation of the Wrld
Conmi ssion  on Dans)) and fornal interaction wth nultilateral
institutions. Institutions |ike WO and Wrld Bank have advisory panels
whi ch include civic actors too. It is commonly known that civic actors do
not really have power in fornulating policies. However, this is not
i mpossi ble. For instance, the Convention on Biological Diversity has
several committees that are in change of negotiations and include NGGs.
Sonetines, one of the nultilateral agencies may invite an NGO to work on
a policy. In the Wrld Bank there is a programme addressed to civil
soci ety organi zations which allow themto work for the Bank for a period.
These dial ogues can help to exchange ideas and devel op best practice in
certain areas but wthout any power to establish public policy. An
interesting case is the EU Milti-Stakehol der Forum on Corporate Social
Responsibility chaired by the European Commi ssion and which gathers
European representative organizations of enployers, business networks
trade unions and NGOs, having as goal to pronote innovation, convergence,
and transparency in existing CSR practices and tools.

A better tailored tool may be considered the work through governnents
bodies that still have an inportant role in creating global public
policy. The NGO may be offered a place at the negotiations table as it
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happened in the UN Conferences — for exanple, in the UN Conference on
Envi ronment and Devel opnent in 1992 when the US included NGOs.

Controversi es

The participation of NG and business groups has been quite
controversial and it is especially the case for NGCs. O maj or concern
we may consider the representation problemin ternms of who these actors
represent in the global arena since governnments claimto represent people
and nultilateral officials aim at representing the collective interests
and they consider thenselves as providing the legitimcy. Another issue
m ght be the state prerogative which assunes the supremacy of states to
bargain. However, today these are not the only bargaining power today.
Anot her controversy is represented by the inbalances within global civil
society, especially the lack of participation. Mreover, the conditions
to beconme an actor are demanding for high | evel of education, proficiency
in English and other foreign | anguages.

In terms of financing we can easily notice that |arge NGOs may have huge
operational budgets but conpared to corporations and governnents these
are still small. The controversy for NG> arises from the sources of
financing because when these are taking noney from businesses,
foundations or rich individuals certain relations of influence may
deviate the NGOs fromtheir aimto serve the public interest. There are
al so cases when NGOs sell products and services as the private firms and
in this extreme case is the Anerican Association of Retired Persons.

Business groups and NGOs access to international public
policy

This section ains to be an attenpt to answer our question from the
begi nning referring to when and how the business groups and NGOs shoul d
be given access to international public policy. My starting point is the
assunption that in the absence of an ‘overarching’ authority, there is no
strict pattern to state exactly when and how access shown be given.
Moreover, in the first part it was nentioned that preferences and powers
of actors vary across issue and sectors. Therefore, in order to be able
to draw sone guidelines it may be useful to take a look in the past
i nvol verent of the actors in international public policy.

To begin with, | would like to return to the statenment that preferences
vary across issue and sectors. | would argue that within the sane area
the actors may play different roles and their voice powers nay change
according to the interest and issue involved. A relevant area in this
sense woul d be intellectual property rights.

Intellectual property rights are exclusive rights given to persons over
the creations of their minds for a certain period of time. There are two
maj or categories: copyright and rights related to copyright and
i ndustrial property(trademarks and geographical indications; patents,
i ndustrial design, trade secrets).

Assessing the evolution in tine of IPR in terns of regulation, one can
identify three major periods: territorial period, characterized by an
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absence of international protection; international period marked by two
i mport ant conventions for protecting industrial property (Paris
Convention 1883) and literary and artistic works (Berne Convention 1886);
and gl obal period — began with the US link in the 1980s between trade and
| P and which energed at a nultilateral level in the formof Trade Rel ated
Aspects of Intellectual Property Rights Agreenent (TR Ps).

During the 1980s, in the context of increasing technol ogical prowess, the
capacity to cheaply reproduce expensive products increased and threatened
the conpetitive advantage of US nultinational s(Braithwaite 2000). In the
attenpt to strengthen |IP protection, a group of 12 CEGs of US based
nmultinationals (covering different industries) and their advisors forned
an ad-hoc Intellectual Property Committee in 1986 prior to the Uruguay
Round. On the donestic level, the group |obbied for strengthening IP
protection and asked for government’'s support. They have obtai ned changes
in the US law but they did not stop there. The group continued to |obby
for a nmultilateral agreenent to strengthen the global protection. In
order to achieve this goal, the multinational representatives contacted
their counterparts from European and Japanese countries known for lax IP
protection and enforcenent - and ask for their cooperation. They also
pleaded for the <case to governnental officials in industrialized
countries. They managed to create a nultilateral private coalition and
the outcone was the introduction of I P global protection issue on Uruguay
Round agenda, followed by the TRIPs agreenent in 1994,

The TRIPs Agreenent brings intellectual property rights under a comon
set of international rules and establishes the mnmininmnum |levels of
protection. Basically, it redefines winners — holders of IPR - and |osers
— those who cannot pass the barriers of entry on the market. It was a
product of a structured agency as the efficacy of the activists was
cont ext dependent.

Nowadays the nultinationals often cooperate with other private actors to
whi ch they m ght del egate the | obbying and anal ytical work tasks. Severa
NGOs are acting in order to protect and pursue the ains of the hol ders of
property rights such as the International Association for the Protection
of Industrial Property, International Literary Association

During the 1990s, the HIV/AIDS crisis brought to the attention the issue
of drugs and the criticism addressed to TRIPs regul ations, especially in
devel opi ng countries. In these countries the H'V infection is increasing
and the treatnent is a rarity. The nmmin issues involve the affordability
of essential drugs and the reliability of the supply of affordable drugs.
The main issues involved the affordability of essential drugs and the
reliability of the supply of affordable drugs. The devel oping countries
i nclude the largest producers of generic pharnmaceutical products for sale
to the rest of the developing world. Mreover, the approach of a nininmum
standard to protect intellectual property rights, rather than a ninimum
standard to protect health has neant that the TRIPs agreenent was
criticized for its “one size fits all” approach as different countries
face very different circunstances both in terns of their public health
chal | enges and economi c resources.
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Many canpaigners were able to denonstrate that far from pronoting
i nnovation in beneficial new treatnents, patents were preventing access
to essential nedicines for large and vul nerable popul ations across the
devel oping world. Nowhere was this nore evident than in access to
effective treatments for HV / AIDS patients, where high treatnment costs
for effective nmedicines were effectively curtailing the lives of millions
i n devel opi ng countries. Mdeci nes sans frontiéres (MSF) have been at the
forefront of |ong running NGO campaigns for inproved access to nedicines
and have been supported by developnrent NGOs such as Action Ad
International and Oxfam Since 1999 they have been canpaigning to find
long term sustainable solutions to this «crisis. They advocate a
conbi nation of policies to lower drug prices on a sustainable basis
i ncluding: encouraging generic conpetition, voluntary discounts on
branded drugs, global procurenent, and |ocal production.

It was this NGO pressure that lead to the issue being addressed in the
Doha Declaration, despite the fact that the Doha trade round ended
wi thout a new conprehensive trade accord. However, following the Doha
Decl aration, and despite its content, there has been strong pressure from
sone devel oped nations (such as the USA) to agree so called bilateral

“TRI Ps plus” agreenents. The Doha Declaration nade a statenment clarifying
country’s right to override patents to public health purpose. However,

t he probl em of exportation of generic drugs renmi ned unsol ved.

Conpul sory licensing is one way to inprove the situation. This inplies
that a governnent allows soneone else to produce the patented product or
process wi thout the consent of the patent owner. In current public
di scussion, this is usually associated with pharmaceuticals, but it could
also apply to patents in any field. Conpulsory licensing and government
use of a patent without the authorization of its owner can only be done
under a nunber of conditions ained at protecting the legitimate interests
of the patent hol der.

The current climate sees public health priorities in Europe driven nore
and nore within a framework of “multi-stakehol der” cooperation and of
“public private partnerships”. Those who seek a larger role in European
Public health (for exanple wth constructs such as the Hi gh Level
Pharmaceutical Forun) are often anbng those seeking to undermne
uni versal access to nedicines in poorer countries via application of
patent rights. Advocating greater access to affordable essential
nmedi cines in poorer countries is, therefore, an elenent of seeking a
better contribution fromthe private sector to public health protection
i n general.

Therefore, in different periods of tine and when different crisis
appeared different actors took the initiative of action according to
their own interests. To set a framework that would apply to every case is
rather inpossible: the problens are nore and nore conplex and so are the

institutions involved. | consider that some guidelines can hold true for
nost of the cases. Consequently, | would like to draw your attention to a
possible set of ‘principles’ to guide the approach and | wll briefly

di scuss each of them
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1 Efficacy — the actors efforts are neasured in terns of a visible stable
and safer world

2 Legitimacy of collective action — governnents have authority but not
necessarily provide legitimcy too; together with this one, there are
some ot her issues that need to be tackled with:

Participation — the international decisions are often taken by
asymetrical powers relations and therefore it is a need for greater
access of the non-governnental groups

Appropriateness and long term effects(sustainability) are difficult to
predi ct

In general, in order to answer the ‘when’ question | would argue that the
i nvol verent of private actors is nostly required ‘when they are nostly
m ssing’ and they play the role of ‘gap-fillers’ and especially in cases
of lack of participation — problens of representativeness, when it is
necessary to confer legitimacy to the decisions, when there is lack of
expertise or in the case of provision of goods and services that other
institutions cannot provide. Every case is specific to a sector and
issue. There are too many variables to be considered (rapport of power
bet ween actors, benefits, parties interests, level of expertise) and so
the answer gets really conpl ex.

In terms of answering the how question the answer has the sane degree of
conpl exity. Acknow edging the potential of narket failures and |ack of
ef fectiveness the governnents have enabled private actors to involve
t hrough the pronotion of technol ogical innovation, conpetitive enterprise
and use of market neans in order to achieve the public ends (Forman-
Segaar, 2006: 215)

What | consider as being suitable is to inplenent a step by step process.

However, this would require sone tine. In a first step, the call for
application should be open to any organi zation willing to get involved in
policy making. Then it should be nade a selection based on a pre-
established criterion that would assess the organization’s perfornmance

structure and expertise. However, we should also consider the interests
of every actor. Illustrative for our issues nmight be to |ook into past
institutions behavior and particularly UNs decisions in involving
private actors in decision naking through the series of world conferences
and summits and the launch of dobal Conpact. Business and NGGCs
representatives were invited to attend in the conferences such as the
1992 Earth Sunmit in Rio, 1995 Wrld Sunmit for Social Developrment in
Copenhagen and the Wrld Sumit on Sustainable Devel opnent in
Johannesburg in 2002. Much | arger participation from NG and
corporations is required in negotiations as UN want to address a greater
variety of issues especially when conpared to the first conferences when
the private actors were significantly less inportant. The nmmin reasons
would refer to the main abilities regarding generation and di ssem nation
of know edge, increase of pluralismand therefore the voice of |ess heard
groups. The business comunity was accepted due to its global reach and
the ability to provide public goods and services and also due to its
possibilities to generate additional funding in exchange for reputationa

benefits from being part of both d obal Conpact and partnerships with UN
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agenci es. These agencies respond to the corporations that knock |oudest,
have the greatest access and have the necessary resources to fund the
proj ects proposed(For man- Segaar: 2006, page 219)

Concl udi ng Remar k

The system of decision making and collective action in global affairs is
rapidly changing. Private involverment in public affairs is considered to
be positive in general. Despite their abilities and high potential,
private actors are defined al so by asymmetries in interests and power.

The legitimacy criterion is a crucial issue in global governance. The
gl obal public policy agenda |acks a generally agreed framework that woul d
acknow edge the range of actors involved and their conplenentary role in
gl obal governance in dealing with conplex global issues. | consider that
it is very difficult to draw a framework that would set the rules for
access of private actors into the public policy making.
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